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llnxtth Slates (Enurt at Appeals 

FOR THE SECOND CIRCUIT 


No. 74-lii:’»I 


Mildred Ives, et al., 

/ 7a i n t iff s-A ppell ees, 

vs. 

\X. T. Grant Company, 

Defendant-Appellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
for THE DISTRICT OF CONNECTICUT 
NEWMAN, .T. APPROVING ORDER OF LATIMER, M. 


BRIEF OF DEFENDANT-APPELLANT 
Statement of Issues 

l)i<l the Court err in holding that there was Federal sub¬ 
ject matter jurisdiction over claims arising under the State 
of Connecticut’s Truth-in-Lending Act, Connecticut Gen¬ 
eral Statutes §36-393, et. seq.. } 

Did the Court err in holding that the defendant’s dis¬ 
closures violated the State of Connecticut’s Truth-in-Lend¬ 
ing Act, Connecticut General Statutes §36-393, et. seq.? 

Did the Court err in holding that the defendant’s coupon 
credit plan violated the State of Connecticut’s usury law, 
Connecticut General Statutes §37-4? 

Did tin* Court err in holding that the defendant’s coupon 
credit plan violated the State of Connecticut’s Small Loan 
Act. Connecticut General Statutes §36-223, et. seq.I 

Did the Court err in granting injunctive relief absent a 
showing of irreparable injury or lack ol an adequate 
remedy at law ? 

Did the Court err in holding that individual notice to 
the absent members ot the class was not required < 
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Statement of the Case 

Tin* Complaint in this action contains 1 1 counts and 
represents a broad scale attack on the coupon credit plan 
of the \V. 1'. (irant Company, (App. pp. 1.1a to ,15a). Only 
Counts I. II, IX, X and XII are involved in this appeal. 
Counts I and II of the Complaint allege violations of the 
Connecticut Truth-in-Lcnding Act, Connecticut (ieneral 
Statutes §1(i-1f)1, i t. srii. Counts IX and X allege Grant’s 
coupon plan is usurious in violation of §174 of the Connec¬ 
ticut General Statutes. Count XII alleges that the defen¬ 
dant violated § .1(1-225 <7. see/, of the Connecticut General 
Statutes (Connecticut Small Loan Act). 

The three named plaintiffs entered into retail sales con¬ 
tracts with the defendant \Y. T. Grant Company for the 
purchase of coupon books. 1 The plaintiffs have brought the 
suit on their own behalf and on behalf of a class consisting 
of “all persons who have signed \Y. T. Grant Company 
retail installment contracts for the sale of coupons on which 
the actual annual percentage rate of interest is greater than 
124 in the State of Connecticut” (Complaint 15 App. p. 
14a). The plaintifls seek, inter alio, a declaratory judgment 
that the contracts in question violate the Connecticut Truth- 
in-Lcnding Act. the Connecticut Usury Law, and the Con¬ 
necticut Small Loans Act; injunctions against Grants enter¬ 
ing into further such contracts and making collections on 
existing contracts; actual and punitive damages ; and attor¬ 
neys' fees and costs.- 

1. An explanation of the coupon plan is contained in Addendum 
A. 

2. Most of these claims were made before on behalf of a pur¬ 
ported class which included these named plaintiffs in the case of 
Givens, rt. at. v If. T. (irant Company, 457 F.2d 612 i 2d Cir.) 
raeated unit remanded on other (/rounds, 409 C.S. 56 (1972). As 
the District Court noted in a prior ruling in this case: 

Ires was commenced in this Court shortly after the Court of 
Appeals initially ordered dismissal of Givens, with plaintiffs rep¬ 
resented by the same attorneys; the complaint in Ires joins 
state law claims virtually identical w ith those alleged in Gk’ens 
with several further claims purportedly arising under federal 
law. (App. p. 75a) 
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On October 12, 1972 defendant moved to dismiss Counts 
III through XIII of the Complaint for failure to state a 
cause of action or lack of federal subject matter jurisdic¬ 
tion. On February 19, 1973 this motion was denied on the 
then existing record without prejudice (App. p. 73a). 

Subsequently the parties and the Court agreed on a pro¬ 
cedure to prepare the record for a hearing on motions 
pending and contemplated by both parties. (App. p. 96a) 
The record prepared for these purposes comprised: 

(1) Defendant’s Answers to Plaintiffs' Request to 
Admit (App. pp. ooa-ofia) 

(2) Defendant’s Answers to Interrogatories (App. 
pp. (i()a-71a) 

(3) Stipulation of Fact and Law (App. pp. 116a- 
129a) 

(4) Stipulation to Submission of Documents 
(App. pp. li)2a-155a) 

(5) Afiidavit of Mildred Ives (App. pp. 137a- 
15Sa) 

(li) Afiidavit of Robert .1. Kelly, Esq., General 
Counsel of the defendant (App. pp. 9Sa-110a) 

(7) Afiidavit of Richard S. Nash. Assistant Vice 
President of Continental Insurance Company which 
provides credit life insurance and credit health and 
accident insurance to those purchasers of coupon 
books who elect to purchase such insurance. (App. 
p. 111a) 

On that record the Court heard the following motions: 

(1) Defendant’s motion to dismiss Counts I and II 
for lack of jurisdiction; 

(2) Defendant’s renewed motion to dismiss Counts 
111-Xlll for lack of jurisdiction or failure to state a 
claim; 

(3) Plaintiffs' motion for certification as a class 
confined to the claims for declaratory and injunctive 
relief under Fed. R. Civ. P. 23(b)(2) 

(4) Plaintiffs* motion for partial summary judg¬ 
ment as to Counts I and II (Truth-in-Lending), Count 
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III (Retail Installment Sales Act). Counts IX and X 
(Csury). Count XII (Small Loan Act), and for a pre¬ 
liminary injunction. 

I’y order dated March Id. 1!>74. (App. |t. 1o9a) the Court 
ruled as follows with respect to those motions: 

(1) Denied defendant's motion to dismiss Counts 
I and II of the Complaint for lack of subject matter 
jurisdiction: 

(l!) Denied defendant’s renewed motion to dismiss 
Counts IX, X and XII of the Complaint for lack of 
jurisd.ction and denied without prejudice defend¬ 
ant's renewed motion to dismiss Counts 11 l-Y 111, XT 
and XIII for lack of jurisdiction or failure to state 
a claim. 

p!) (2ranted plaintiffs' motion for partial sum¬ 
mary judgment as to Counts I. II, IX. X and XII of 
the Complaint and denied it with respect to Count 
111 of the Complaint: 

(4) (2ranted plaintiffs' motion for certification as 
a class action confined to declaratory and injunctive 
relief.’ 

Pursuant to Rules f>4(!>) and (Wife) of the Federal Rules 
of Civil Procedure, the Court ordered judgment entered for 
the plaintiffs and the class they represent: 

I. "Declaring defendant liable under Id F.S.C. 
s, 11>-4t) 1 in the limited respects set forth above, and 
in violation of Conn. (Jen. Stat. > i3(>-L!43 and 37-4: 
and 

3. Knjoiniug defendant from collecting any fur¬ 
ther payments under outstanding coupon contracts 

3. The Court defined the class as. 

"All persons present I v indebted to the W. T. Grant Company on 
coupon contracts signed in Connecticut and on which the actual 
annual percentage rate of interest exceeds twelve percent, excluding 
those debtors lor or against whom the common questions presented 
by Counts I, II, l \ . \ , IX, X and XII have been adjudicated prior 
to the commencement of the instant action.’’ (App. pp. 1 (Via-167a) 

4. The Court’s relerence to the federal statute was apparently 
inadvertent. The plaintiffs’ truth in-lending claims were made under 
§36-393 et. seq. of the Connecticut General Statutes. Complaint 
Counts I and II. (App. pp 15a-17a) 






made in Connecticut, and from entering hereafter 
into any coupon contracts in Connecticut on which 
the annual percentage rate exceeds twelve percent 
and without first providing required truth in lending 
disclosures.” (App. p. lS3a) 

On April 25, 107-4 judgment was entered. It is from this 
judgment that the defendant appeals. 

ARGUMENT 

I 

THE FEDERAL DISTRICT COURT HAS NO JURISDIC¬ 
TION OVER CLAIMS ARISING UNDER THE TRUTH-IN¬ 
LENDING LAW OF THE STATE OF CONNECTICUT. 

On duly 20, 1070 the Federal Reserve Board, pursuant 
to m r.S.C. §1033 and 12 C.F.R. §220.12, Supp. Ill (e). 

F.R. f>21 n, granted Connecticut an exemption from the 
Federal Truth-in-Lending Act. 35 F.R. 11992 (July 25, 
1970). However, the F.R.B. attempted to grant only ,i 
partial exemption !>y providing that: 

Xo such exemption shall he deemed to extend to 
the civil liability provisions of Sections 130 [15 
I'.S.C. §1040] and 131 115 C.S.C. §1041 ]: and . . . the 
disclosure requirements of the applicable State law 
shall constitute the disclosure requirements of this 
Act. . . . 

12 C.F.R. §220.12(c). 

It is defendant’s position that 15 F.S.C. §1033 does not 
empower the F.R.B. to limit an exemption in this manner. 
Therefore, 15 F.S.C. §1040(e) does not provide an inde¬ 
pendent ground for federal jurisdiction over state law 
claims. 

A. The Language Which Congress Employed In 15 
U.S.C. § 1633 Clearly States Congress’ Intention 
That State Law Shall Pre-empt Federal Law. 

Section 1033 is entitled “Exemption for State-regulated 
transactions" and provides as follows: 
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I lit- Board shall In regulation exempt from the 
i ( quire meats of this part any class of credit transac¬ 
tions within any State ii' it determines that under 
tin 1 law ut that State that class of transactions i> 
subject to requirements substantially similar to those 
imposed under this part, and that there is adequate 
provision for enforcement. 

The plain meaning of this provision is that an "exemp¬ 
tion" is to be just that: it is to exempt the class of credit 
transactions subject to state law "from the requirements of 
this part . i.e., from every section of I’art B of Chapter 41 
ot I itle l.i of the l .S. Code, including il(i40(e). the juris¬ 
dictional section. Nowhere is there any modifier of the 
word "exemption" or any other suggestion than an exemp¬ 
tion could somehow apply only to certain sections of l’art 
B. The only manner in which an exemption can be “partial" 
is it the state law limits itself to certain classes of trans¬ 
actions covered by the federal law: in such case an exeitip- 
tion would appl\ onl\ to that class of transactions covered 
by tin* state law and would thereby be a "partial" exemption 
only in the sense that the other requirements of federal law, 
not addressed by the state legislation, would continue in 
loiee. Furthermore, the choice ot the word "exemption" 
makes it clear that ( engross contemplated immunity from 
the reach of federal law. The word “exemption" is svn- 
on\moils with Ireedom and is defined as "freedom from 
any charge, burden. . . . etc., to which others are subject; 
immunity ... 1 Webster's Second International Dic¬ 

tionary. 

B. The Legislative History Decisively Establishes 
That Pre-emption Was The Congressional Goal 
Behind State Exemption. 

fhe legislative history not only supports the choice of 
the term and its clarity, but indicates that pre-emption was 
the goal. Senator l’roxmire. the driving force behind the 
Senate Bill (S. o). emphasized that the exemption prov ision 
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[§ (5(b) of S. 5] was intended to enable the states to gradu¬ 
ally pre-empt the regulatory field. During the Senate Hear¬ 
ings Senator Proxmire assured Senator Bennett and Attor¬ 
ney (Jeneral Bronson LaFollette of Wisconsin that fears 
about pre-emption of Wisconsin statutes were ill-founded. 
"| T | here is no conflict between the Federal Government 
and the States on this matter. Any State can exempt itself 
from the proposed Federal law by enacting equivalent dis¬ 
closure provisions." Hearings on S. f> Befo e the Subcom¬ 
mittee on Financial Institutions of the Committee on Bank¬ 
ing and Currency. 90th Cong., 1st Sess. at ‘281 (19G7) (here¬ 
inafter “Senate Hearings"). At Senator Proxmire’s 

♦ 

request, the General Counsel of the Treasury submitted a 
memorandum addressed to this issue which Mas made part 
of the Senate Hearings. I t confirmed Chairman Proxmire’s 
view and predicted that the pre-emption features of the bill 
Mould assure a diminishing federal and an expanding state 
role as the F.li.B. issued exemptions: 

Section (5 of S. b clearly indicates that state laMS 
requiring disclosure of credit information are to 
remain valid and in force unless directly inconsistent 
M'itli the provisions of the Act. Beyond that, the 
legislative scheme plainly contemplates that federal 
requirements Mould not he applicable to credit trans¬ 
actions regulated by state laM' requiring substantially 
the same information as the section 4 of the bill. 
Section (5(b) explicitly authorizes the Federal 
Reserve Board to exempt such transactions. To con¬ 
clude that S.f) exhibits an intent by Congress to 
exclude states from enacting similar credit disclosure 
laus. or that, at best, the intent is ambiguous and 
must cause the courts to invalidate consistent state 
action is patently unreasonable. To go one step 
further and conclude that S. 5 Mould be deemed by 
the courts “to have pre-empted a large part of the 
field of consumer credit regulation which tradition¬ 
ally has been left to State control,” is that much more 
unreasonable. 
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.Senate Hearings at 451-4f>2. 

• • • 

Moreover, the design of the hill is that, as state 
legislatures promulgate disclosure statutes which 
are substantially as protective as the federal Truth- 
in-Lending Act, increasing numbers of credit trans¬ 
actions would be exempted from coverage under the 
lederal law. I'nh ral inroln inent in the area irouhl 
xiihst <jiii nlh/ (I i mulish am! assume a s , < onilara 
jiosition, learintj the juiman/ trnth-in-lcnilinii re- 
Kponsihilitif to the Stall s, (emphasis added) 

Senate Hearings at 4.")2. 

I he testimony of .1, L. Robertson, N ice Chairman of the 
Hoard of (Jovernors of the Federal Reserve System, is of 
special significance, since he not only assumed that state 
law would pre-empt federal law, but urged a technical 
amendment to make it easier for the Board to grant 
exemptions. The original §(!(b) differed from §1(133 in 
that the former provided for exemptions of state-regulated 
transactions which tin* Board "determines are effectively 
regulated under the laws of any State so as to require the 
disclosure by the creditor of the .same information as is 
required under section 4 of this Act." (emphasis added) 
Governor Robertson, in a prepared statement, urged a 
modification in order to encourage state legislation: 

We believe that section (1(b) of the bill should be 
modified. That section now provides that the im¬ 
plementing agency shall exempt I roin the act any 
credit transactions which it determines are effec¬ 
tively regulated under the laws of any State so as 
to require the disclosure by the creditor of the 
same information as required under S. f>. We seri¬ 
ously doubt that a Federal agency should be called 
upon to judge how effectively State laws in this 
field are enforced, particularly where, as in the 
case of S. f>, they are enforced in the courts. Action 
at the State level should be encouraged, not dis¬ 
couraged, by enactment of S. 5, and it should be 
made clear that the States need not follow precisely 
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the provisions of this hill. You have indicated 
during the hearings, Mr. Chairman, that this is 
your intent, but we think it should he spelled out 
in the hill. The hoard recommends, therefore, that 
section 6(b) he amended to exempt transactions 
that are determined to be subject to State law that 
requires disclosure substantially similar to that 
required under S. b. 

Senate Hearings at 066. 

In a discussion following the introduction of this state¬ 
ment. Governor Robertson said that “fajs 1 understand 
this whole proposal, one of the purposes is to encourage 
State-, to do this sort of job themselves. As a matter of 
necessity the Federal Government has considered taking 
the first step. As soon as a State enacts a similar law 
you exempt that State." Senate Hearings at (177. 

Finally, Governor Robertson made it clear that an ex¬ 
emption would remove the Federal government entirely. 
The following is a colloquy between Governor Robertson 
and Senator Brooke: 

Senator BROOKE. At page lb I take it your 
amendment with respect to section 0(b) is that all 
a State needs to do to got out of S. b would be to 
pass a law requiring disclosure substantially similar 
to that required bv S. b? 

Mr. ROBERTSON. That is right. 

Senator BROOKE, ft a State did nothing to en¬ 
force, you would still permit a complete exemption 
from S. b? 

Mr. ROBERTSON. I personally would, because 
in the first place 1 have confide., e that if States are 
going to enact legislation they will enforce the legis¬ 
lation. They may not do it—some may do it better 
than others. But 1 don't think the Federal Govern¬ 
ment ought to be in the position of deciding whether 
their courts have acted properly or whether their 
State officials have acted properly. It seems to me 
that this is up to the State government. 
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Senator HROOKF. You would leave it to the State? 

Mr. KOBKHTSON. I would. 

Senate Hearings at liSl. 

1 lie Senate Report. issued in dune. I!>il7. shortly after 
the hearings (which were hehl in April and May), also 
made it dear that state laws were to pre-empt the federal 
law. " 1 he Committee is . . . hopeful that the provision 
under section (5(b) whereby creditors will he exempt from 
compliance with the Federal law if their State enacts sub¬ 
stantially similar legislation, will serve as an incentive to 
th«* States to act favorably upon the proposed consumer 
credit cotie. In this respect the committee believes the Fed¬ 
eral truth in lending law and the proposed consumer credit 
code are supplementary rather than competing alterna 
tives." S.Rep. No. !H)th Cong.. 1st Sess. s p 
(hereinafter “S.Rep."). 'The Report also reviewed the 
changes math* at (iovernor Robertson's suggestion: 

A’.rt mptioH whia Statr laws an siinilar. This sec¬ 
tion permits the Hoard to exempt creditors from 
the Federal law if State law requires similar disclos¬ 
ures. 

This section is similar to the original S. b except 
that the Hoard can exempt creditors covered bv a 
State law which is "substantiallv similar" to the 
Federal law. The original version of S. b only 
authorized exemptions if the State law required the 
“same information." Also tin* provision was re¬ 
worded to make it clear the Hoard is onlv responsible 
for reviewing the law and not the effectiveness of 
the administration of the law. These changes are 
in line with (Iovernor Hohcrtson’s suggestions. 

S.Hep. at HI. 

It is significant that there was no contemplation of the 
issuance of partial exemptions for classes of transactions 
which were exempted, nor was there any distinction drawn 
between administrative and judicial enforcement. 

Senator Hennett’s individual views are also of interest, 
especially his concluding statement that “it is my firm hope 
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that the States will continue in their efforts to improve 
their consumer credit legislation and thus make this Fed¬ 
eral hill both unnecessary and inoperative." S. Rep. at 24. 
Needless to say. bo contemplated that the exemption would 
pre-empt federal law. 

Finally, there was discussion on the Senate floor on July 
11. I%7. Senator Hennett again stated that his support for 
the hill was because of the pre-emption feature: 

One of my objections to the original bill grew out 
o! the tact that 1 felt the whole problem belonged at 
the State level. 1 am now supporting a bill at the 
Federal level . 

One of the main features of the bill is that it con¬ 
tains the provisions that I am about to read. It be¬ 
gins by saying: 

The Board 

And that word refers to the Federal Reserve 
Board which, under the bill, will have the responsi¬ 
bility of writing the regulations under which this 
would operate: 

The provision in the bill reads: 

The Board shall by regulation exempt from the 
requirements of this act any class of credit 
transactions which it determines an* subject to 
any state law or regulation which requires dis¬ 
closures substantially similar to those required 
bv Section 4 and contains adequate provisions 
for enforcement. 

The hill, in other words, provides that if the States 
enact legislation which accomplishes substantially 
tin* same purpose, and which satisfies the Board as 
to its efficacy, the Board can then withdraw from en¬ 
forcement of this act in that State and the State 
authorities can take up the enforcement of their local 
laws in place of the act. 

li e have had a group known as the National Com¬ 
missioners on Filiform State Laws, appointed by 
State Governors. That group has been working 
for a number of years on this and other consumer 
problems. 
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We expect that shortly they will present us and 
the United States with proposed uniform State legis¬ 
lation. By acting now, we will he laying down some 
guidelines for men who are working on the proposed 
uniform State laws. So they can have hope that 
when their uniform laws have in fact been adopted, 
their State enforcement agencies can take over the 
job of enforcing legislation of this type, and that is 
where I believe it belongs. So 1 am delighted that 
this provision is in the bill. 

This provision not only eliminates any need for a 
new. vast Federal establishment to police the law, 
but it also preserves in a unique and practical way 
my original position that this law should be admin¬ 
istered at the State level rather than at the Federal 
level. 

lid Cong. Hoc. 1^40!) (duly 11. lihiT). 

And Senator .McIntyre indicated that the pre-emption fea¬ 
tures were among the few parts of the bill which appealed 
to him: 

Another objection which 1 have to this bill, as well 
as to its predecessors, goes to the appropriateness of 
congressional action in what has traditionally been 
an area subject to State regulation. Practically every 
State in the Union already has consumer credit legis¬ 
lation on the books, but in one fell swoop the Con¬ 
gress is preparing to enter, and practically pre-empt 
the field. 

I must point out that my colleagues on the Bank¬ 
ing and Currency Committee are aware that the 
primary responsibility for the administration of con¬ 
sumer credit legislation should lit* with the States. 
Section G of the bill before us provides those circum¬ 
stances under which State law ami State administra¬ 
tion will pre-empt the operation of the Federal law. 
(emphasis added) 

1.13 Cong. Bee. 1S41I’ (duly 11. 1W7). 

Significantly, no one corrected or disagreed with either 
Senator. It was clear that the bill contemplated pre-emp¬ 
tion pursuant to the exemption provisions and not concur- 
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rent jurisdiction. Additionally, we are not aware of any 
statement in the legislative history suggesting that concur¬ 
rent .jurisdiction of federal and state courts was contem¬ 
plated by the exemption provision. Indeed, a review of 
the legislative history reveals that one of the major objec¬ 
tions to the bill was the fear of expanding federal control. 
Only because of the pre-emptive features of $ 6b [§ 1(133] 
did Senators such as Wallace F. Bennett support the Act 
in his statements. 

Thus, it is beyond doubt that the plain meaning of sec¬ 
tion lt;3:’> is that an exemption shall result in the pre-emp¬ 
tion of the federal law by the state law. The legislative 
history affirms this plain meaning and contains absolutely 
nothing to suggest otherwise. Had Congress meant other¬ 
wise. presumably it would have said so. See Florida Lime 
,('• Avocado ('.rowers, Inc. v. Paul, 373 F.S. 132 (19(13) 
(‘•Other provisions of the Act. and their history, militate 
even more strongly against federal displacement of these 
state regulations." at 14S; “Had Congress meant the Act 
to have a pervasive effect upon the ultimate distribution 
and sale of produce, evidence of such a design would pre¬ 
sumably have accompanied the statute." at 150; Utah Juvh 
Co. v. Porter, 32S F.S. 39 (194(1) (Frankfurter. .T.) (statu¬ 
tory interpretation of Price Administrator struck down on 
the basis of the clarity of the Congressional language and 
the legislative history.) 

Since 12 C.F.R. §§226.12(c) (1) & (2), are repugnant to 
the language of §1633 and the intent of Congress, it was 
beyond the authority of the F.K.B, to promulgate them and 
they are. therefore, null and void. However, the invalida¬ 
tion of these two sections does not affect the validity of the 
exemption granted to Connecticut effective August 1, 1970 
because that exemption was authorized by 15 F.S.C. §1633. 

C. The District Court Erred In Following Wolf v. 

H. P. Hallock Company. 

The District Court relied heavily on Magistrate Latimer’s 
decision in Wolf v. The II. P. Hallock Co., Civil No. 15,675 
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(D. Conn. Tin* Opinion in Wolf is reproduced in the 

Appendix at p. ls5a. The rationale u!' the Court's reason¬ 
ing in Wolf is ‘hat (1) the legislative history is unclear 
with respect t die effect of an exemption on federal juris¬ 
diction, (’2) the Hoard’s construction must be granted 
“great deference" by the Court, and (.'!) the decision to 
find jurisdiction is “not inconsistent" with tin* Act's pur¬ 
pose of assuring disclosure. Defendant submits that in 
Wolf tin* Court erred on all three points. The legislative 
history is not at all unclear but unmistakably conveys Con¬ 
gress' intention that an exemption shall result in preemp¬ 
tion. Secondly, the doctrine of “great deference” is inap¬ 
plicable since the issue of federal jurisdiction is not within 
the F.R.B.’s area of expertise. Finally, where Congress has 
clearly spoken, and limited the district court's jurisdiction, 
the court cannot substitute its judgment for that of Con¬ 
gress and extend its own jurisdiction because in the court’s 
opinion to do so would better effectuate the Congressional 
purpose. Where an agency’s action is inconsistent with an 
obvious Congressional intent, the action is invalid. F>pin- 
o:a v. Fa rah Mfg. Co., Inc., 414 l.S. S(i (1!>7:!): accord. 
Morion v. Rui:, C.S. . !>4 S.Ct. 1055, 1075 ^1074). 

Defendant has set torth the legislative historv above and 
shall not repeat it here except to emphasize that every 
Senator who spoke out on the issue believed that In was 
voting for a pre-emption provision. No one even suggested 
that concurrent jurisdiction was a possibility and the thrust 
of the debate was that §(i(b) | ’t!.’!.’?] pre-emption made the 
statute palatable to those Senators who were concerned 
about displacement of state law. 

1. The Doctrine Of “Great Deference” Is Inap¬ 
plicable Where The Issue Is Beyond The 
Power Of The Agency To Decide And Does 
Not Involve The Exercise Of Agency Ex¬ 
pertise. 

The Supreme Court has repeatedly held that in regard 
to questions involving jurisdiction the doctrine of “great 


15 


deference" is inapplicable. See, e.y., Social Security lid. v. 
A ierotko, L .S. 358, 3(>9 (19415) (“An agency may not 
filially decide the limits of its statutory power. That is a 
judicial function.”): East Texas Motor Freight Lines, Inc. 
v. Froien Food Express, 351 U.S. 49, 54 (195(5) ("The 
Commission is the expert in the field of transportation. . . . 
Hut Congress has placed line on its statutory powers: 
and our duty ... is to determine those limits.”); Leedom v. 
Kgne, 35^ I'.S. 1<4 (1958): Barlow v. Collins, 397 C.S. 15!), 
If* (1!>70) (“On the contrary, since the only or principal 
dispute relates to the meaning of the statutory term, the 
controversy must ultimately he resolved, not on the basis 
of matters within the special competence of the Secretary, 
but by .judicial application of the cannons of statutory con¬ 
struction.”) : if. Crowell v. Ilenson, 285 I’.S. 22 (1932). 

The Hoard of Governors of the Federal Reserve has 
no expertise to exercise in regard to the limits of their 
own power under the Act or the jurisdiction of the 
federal courts: these* questions a re within the special 
expertise ot the courts. The two cases cited by the Court 
below in support of deference. Mourning v. Faniilg Publi¬ 
cations Serriee, hie.. 411 F.S. 35(1 (1973), and A’. C. Freed 
Co., Inc. v. Board of Governors of the Federal Reserve 
System, 47.'! F.2d 1219 (2d fir.), cert, denied, 414 C.S. 827 
(1973). are inapposite. Those cases involved the interpre¬ 
tation of technical provisions of the Act and, therefore, 
were well within the agency’s expertise. Mourning in¬ 
volved the validity of the Hoard’s "Four Installment Rule” 
interpretation of Regulation / (a disclosure regulation), 
while /• reed involved the Board’s definition of “securitv 
interest.” 


2. Where Congress Has Clearly Spoken And 
Limited The Court’s Jurisdiction, The Court 
Cannot Substitute Its Judgment For That Of 
Congress And Extend Its Own Jurisdiction. 

The District Court in Wolf added as a reason for its deci¬ 
sion the belief that finding federal jurisdiction “is not 
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iiic<>nsi>• t«• nt with tin* Act's paramount objective of ensiirini; 
iticaniiiirf'ul disclosure of credit terms to the consumer.” 
fApp. p. Iti'Ja). The Court's rationale is extraordinary in 
that it supports an extension of federal .jurisdiction which 
not only is contrary to the plain mean ini; of the statute 
and its legislative history, but contravenes the rub' that 
federal courts are courts of limited .jurisdiction and should 
In- mindful to stay within (’omrros-ionally defined limits. 

1 Moore's Federal I'ractice 'it.tit) !| at p. till' i 'Jd ed. 

1 !*74>: - \ Moore's Federal I’ractice r '\07| l! in.'J: Ston-i- 
luitnk li limit' l"'n. lit-, v. .1 1fni't. 1'*4 F. Supp. hh'J. oho 
n.h |0. I'onn. Idol t t"Access to 1 1 1 «• federal court.-- is a 
matter of riuht. not of urace .... IT die scope of federal 
.jurisdiction 11111-1 be determined ... by Congressional 
action, not by judicial that.'A 

It is axiomatic that the federal .jurisdiction over civil 
c’tisos of action arisintr under federal statutes is restticted 
to the limits set forth by Coiurre-s in the statutes. N, c 
tit lit mil 11 , Hurt. I ii I'mi t > »</ l '■iiiiit " /•> l.'in • flu ./nr/> 

1 1 1 1 1 11111 1 ' 1 I 1 /1 rill 1 1 til rf' .* .In / 111 / 'i 11 I Fob i fie, 00 
llarv. I.. b’e\. l"b'J (li'.V’d. N. , til - 1 . Sl,,l,l<>,i v. Sill. IP 
I S. s | |ow.' 441. 44S I }P (|s,‘ip); Kiln, \. I! irl,-i t o 1 
' 1 1 net in 1 , ( 'a.. 'Jlii • I .S. -J-Ji:. -j:’4 t IP'JlM : l.'uli rhi \. /’/■ 7//'-. 
:il!» IS. ISl*. 1s 7 lss ( 1 ‘> 4 :: 4 : fill him' v. 1'iilnl Stat, s. 
Ill F.S. .‘Np. odd t 1P7:B 1 decided on the same day as 
M 111 iriini. m ii.rti.) f.lurisdietional statutes are to be con 
strued ‘with precision and with fidelity to the terms by 
which Coiuvros expressed its w ishes . . .'"I 

Because federal courts are courts of limited .jurisdiction, 
they should be hesitant to expand their authority where to 
do so intrude- upon state court power and suirirests a lack 
of reirard for the rightful itnlepemlencc of state govern 
nnuits. Cf. Siuhh r v. Hini '.‘.''M I ,S. dP’J. .'140 P4‘J ( B'lNl. 
holditu; that if there i< a need to expand the federal diver 
sitv .jurisdiction it is up to Coiitrross. not the t’ourts. to 
do so- ’*‘The policy of the statute calls for strict construe 
lion. . . . Hue regard for tin' riulitful independence of 
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state governments. which should actuate federal courts, 
requires that they scrupulously confine their own jurisdic¬ 
tion to the precise limits which the statute has defined.” ’’ 
:;*>4 r.S. :;40. Set /it m rallu. frankfurter, ICsfi ihutiou 
of .hdliiinl I'ton r lot in i ii I iiilt A Shift s amt Stott Courts, 

111 roUXKI.l. I..<>. 4!»!». 517 11 !LN). 

Federal courts, alisent an atlinnative arrant of jurisdic¬ 
tion from t’onsjress, do not have jurisdiction over state law 
claims. Milhr’s /’' < t utoi's v. Sirauu, lot) l .S, |:1 l\ i:'l!-l!>7 
(1 *>!).*>> , Aniirhaii U til Works (Y. v. l.tnnn, ‘J41 l .S. l! 57. 
lit>tl (1 !H (!) (Holmes. ,1.), or even federal law claims. 
Shoshoiit' Minina CiK v. Unfit r. 177 l .S. 505 (1000). .SY* 
arm rallu. C. W11 It HIT. HANDBOOK OF T1IK LAW OF 
HKDKliAI. form's 0 (1 !>7I>): F. Frankfurter. Id COlt- 
NF.ld, 1..Q. at :>17. 

Whether it would have been wiser for Congress to pro- 
vide that state law should he incorporated into federal 
law and federal courts should have concurrent jurisdiction 
with state courts over violation of the "state federal law" 
i< not a relevant inquiry. For Congress did. not establish 
such an "imperfect federalism” (as the court below terms 
it): rather it fashioned a "perfect federalism" whereby 
state law srradualiy displaces federal law as states enact 
acceptable legislation and receive <.n »i/itious from the 
requirements of the federal law. 15 F.S.f. y It!:’.'). Of. 
( 'rant v. ( < Jar ltd /tills ,( Co., .'!!).> 1 ,S. !t!4. I <*< 

(1 !>(!!*). 

For the foresroini; reasons it is dear that 15 TM?.C. 
$ 1<!40(e) does not provide an independent basis for fed¬ 
eral jurisdiction over claims nrisini: under the Connecticut 
Truth-in-Lendim; Act. Therefore, the decision below hold¬ 
ing that such jurisdiction does exist should be reversed and 
the case remanded for a determination as to whether any 
other basis for federal jurisdiction exists with instructions 
to dismiss the complaint if no such basis is found. 
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II 

THE RECORD BELOW RAISES MATERIAL ISSUES 
OF FACT WITH RESPECT TO PLAINTIFFS’ TRUTH- 
IN-LENDING CLAIMS 

Counts I mid II of 1 In* Complaint allegro violations of 
tin- Connecticut Trutli-ln Lending Art, C.G.S. $ !-;!!).'!. ,1. 

>' (/.. ("I hr Art"), and tin* Hegulations promulgated tlirrr- 
miilor b\ tin* Connrrtirut Bunking Commissionrr. Conn. 
Hogs. § .’!ii-.'ltfi-1, 1 1 '<i/. 

Tlx* Court below entered stimmnry judgment for plain¬ 
tiffs on tin* truth in-lending Counts, al’trr finding ilrfriniant 
"lialilr for violation of Id I .S.C. § l(i40"' in livr rrsprrts: 

1) tin* failun* to employ the term "Unpaid Bal¬ 
ance". Conn. Heir. §§ ."(i-d.O.d-Tt *•)(d); (12 C.F.H. 

; 22i>C (c) (d)): (Order' <>(n). App. p. Isi’a); 

2) the failure to disclose dearly, conspicuously 
and meaningfully the "Fifianco Change", Conn. II, g. 

:tiiditto d(a): (12 C.F.H. §* 22ti.(i(a)): (Order 
r <»(!»). App. pp. I y 'Ja 1 s'la): 

•“>) the failure to describe each amount included in 
the finance charge, Conn. Hog. § ;!(i-!’>‘)d-7(e) (S) (A): 
(1- C.l’MI. \S‘--b>(c)(s;)(i)) ; (Order f 15(c) App. 
I'. ISda): 

41 the failure to disclose insurance premiums as 
an dement of the finance charm*. Conn. Hog. §*$* dt>- 
:!!»d-:ta)(d), :’,t;-.”,!).V7(c)(S)( A): (12 C.F.H. §2-211.4 
(a)(d). 22ii.S(c)(S)(i)); Order r <!(•!), App. p. 1 ''.’a): 
and 

d) the failure to disclose the meaning and effect 
of the security interest clause, Conn. Hem § ,‘>t!-.'i!)d- 
71 b) (d) : (12 C.F.H. § 22li.S(b)(d)): (Order r li) (e). 
App. p. I -via). 

5. flu* Connecticut statute is "substantiallv similar" to the Fed 
oral Act and the C onnecticut Regulations "substantiallv similar" to 
Regulation /. For the convenience of the C ourt, each reference to a 
section of t onnecticut law is followed bv a citation to the "substan¬ 
tiallv similar" Federal law. Since the State and Federal law are 
substantially similar, the cases arising under and the interpretations 
ot the federal law by the F.U.l’. are helpful in interpreting the Con¬ 
necticut law. 1 he use of these federal authorities is expressly author¬ 
ized by § d(i-.V>5 11 of the Connecticut Regulations. 

o. See footnote 4. supra, p. 4. 
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The Court’s opinion and order are printed in the Appendix 
at pai;vs lo9a and ISta, respectively. 

A. The Record Before The District Court Raises A 
Material Question Of Fact As To The Availability 
To Defendant Of The “unintentional violation” 
Defense. 

This decision below raises the question of whether a 
creditor who undertakes extensive efforts to comply villi 
the requirements of the Act and who relies upon Federal 
Reserve Hoard advice is subject to the same civil penalty 
as a less diligent creditor who fails to take any action to 
eontonn his disclosures to the Act's requirements. The 
decision of Magistrate Latimer, holding that the ‘'uninten¬ 
tional violation” defense only protects creditors from lia¬ 
bility for clerical errors, results in equal exposure for 
both the careful and the careless. 

I’he atlidavit of Robert J. Kelly, defendant's (leneral 
Counsel, in opposition to the motion for summary judg 
meat. (Kellx A ft "t ‘ 20-27 App. pp. H*lia-109a) details the 
attempts undertaken by defendant to comply with the com¬ 
plex provisions of the Act. Immediately after the passage 
of the Federal legislation in 19(>S, “a full year before it 
became effective." Mr. Kelly began preparation of the nec¬ 
essary disclosure statements. (Kelly Aff't * 21!. App. pp. 
107a llNaL At the invitation of the Federal Reserve 
Hoard, the agency which Congress authorized to interpret 
and apply the Act. Kelly met with an F.R.H. staff member, 
who suggested a few minor changes in the draft forms sub¬ 
mitted to the F.R.H. These changes were made, thus bring¬ 
ing the form into line with the Hoard’s then-existing inter¬ 
pretation of the Act and Regulations. (Kelly Aff’t r 22. 
App. p. 107a). At the time of those meetings, defendant's 
disclosure statement used the term “Unpaid Ralanee", 
rather than “Amount Financed." 

Subsequently, in June 1909. the Federal Reserve Hoard 
issued a handbook entitled “What You Ought to Know 
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About Truth-in-Lending." This pamphlet became the basic 
tool relic I upon b\ the entire credit industry for the drat’t- 
i iilc of forms. ( Kelly AiT't ‘2'!. App. p. 10Sa). Fxhihit Cot 
the pamphlet ( Kelly A I'l't Kxliibit it. App. p. Ilia) was a 
form designed by the F.K.B. to provide the disclosures 
required to comply with the portion of Herniation / relat¬ 
ing: to credit transactions other than open credit. The form 
was accompanied by the following solicitation: 

This form, when properly completed, will show 
how a creditor may comply with the disclosure re¬ 
quirement* nf the provisions of paragraphs (b) and 
(e) of 22b.s of liegulation /. for the type of credit 
extended ill till.- example. 

I laving been advised by the F.K.B. that coupon book dis¬ 
closures should Ik* inside in accordance with 22<iA of Kegu- 
lation (Kelly. Aff’t Kx. b, App. p. 111a) defendant 
followed the form and substituted the term "Amount 
Financed" lor "Fnpaid Balance". As dismissed below, the 
use of the term "Amount Financed" is one of the violations 
found by the I)istl ict ('oiirt. 

The form disclosures were also reviewed by the Federal 
Trad Commission, which recommended further changes 
which the defendant incorporated in May. l!l”<! (Kelly At'f't 
r 2b. App. p. lUdsi). In March 1!>72. the F.'I'.C. again 
reviewed the instalment contracts employed by defendant 
for the sale of coupon books; no further changes were sug¬ 
gested by the F.T.C. (Kelly A ff’t * 2d. App. p. 10! >n). 

The section of tin Act setting forth the "unintentional 
violation" defense states: 

A creditor may not be held liable in any action 
bromrht under this section for a violation ol this 
chapter and said sections if the creditor shows by a 
preponderance of evidence that the violation was not 
intentional and resulted from a bona tide error not¬ 
withstanding the maintenance of procedures reason¬ 
ably adapted to avoid any such error. 

C.< i.S. d!b li'Tic): (lb I'.S.C. 11540(c)) 
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'Hit' District Court and plaintiffs would rewrite this section 
to state that “a creditor may not he held liable ... if [he] 
shows that a violation arose out of a clerical error, was not 
intentional and resulted from a bona tide error. . . ." How¬ 
ever. such a leading is not required by the legislative 
history of the Act and would unduly punish conscientious 
creditors. 

Three District Courts and one State Supreme Court have 
held that the Federal equivalent of G’(i-407(e) provides a 
refuse for creditor.^who make a bona tide attempt to con¬ 
form their disclosure statements, but fail to do so. UV/- 

dkiI, i / v. ir. /. a runt <n., diib f. Sup)), bdi (X. D. tin. 

1!>7—): Ki iim n \ . Tamil > pinaiicial (iron/i, Inc., —F.Sitpp. 

(X. I). Iowa 1H72) [1!Kil , -1‘)7.‘5 'I’ransfer Hinder] CCTT 
Consumer t'redit (iuide r l*!*,l()0: Ilichinilsnn v. Time Pre¬ 
mium <'n., F. Sii|)|). (S. D. Fla. 11*71) [ 1!)li!>-1f)73 

Transfer Hinder | ( ('II Consumer Credit (Iuide , !*!>.272: 
Thrill pair! nl llatnn I In nr/ 1 . Inc., v. ./ones. 2(i1 l,a. 451, 
274 So. 2d 150, i crt. ilcnicd, 414 F.S. S20 (1072). Wclmalcr 
is on all fours with this case, since it involved the same 
forms as those at issue here. In 1 V cl maker, the Court, after 
an evidentiary hearing. found that defendant’s form vio¬ 
lated the disclosure requirements of the Federal Truth-in- 
I .ending Act, but held that defendant was excused from 
civil liabilitv, except as to one violation, by its efforts to 
assart' compliance with the Act. 7 After reviewing the evi¬ 
dence presented, the Court stated: 

7. The non-excused violation was distinguished by the Court 
from those as to which protection was granted on the ground that 
defendant’s ignorance of the insurance rebate provisions of a Georgia 
statute was "unreasonable and hence, [sic| not in good faith." 365 
F. Supp. 531. 544-45. 'Flic reasonableness of the failure to comply 
with that statute was determined only after a hearing on the merits 
of the /■ na tides of defendant's attempts to comply with the Act. 
Therefore, although the insurance rebate issue also is present in this 
case. U'chiitikcr does not stand for the proposition that the "unin¬ 
tentional violation” defense is not available as to the insurance rebate 
issue here, since no evidentiary hearing has been held. See pp. 33 
to 3(> infra. 






ll is ditlieult to imagine any more efforts to com 
ply than those shown here. I’rior approval of all 
forms ami indeed duplication of the sample form 
recommended hy the stiperx isimr m'vefnmentnl 
airency is the optimum am party can do in the exer¬ 
cise of aooil faith. Indeed if the unod faith defense 
envisioned bv tin* Congress is to have any meaning 
whatsoever. these efforts must suffice. .'Itid F. Supp. 
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It nlm iiCon v. I nm I'ii niiiiin Co.. —I - '. Supp.— (S. I). 
Fla. 1H7I ) | !!•(>!! l!17b '1'ransfer hinder 1 CCII Consumer 
Credit Guide r !M*.J72 also relates directly to the availability 
of the "unintentional violation” defense to a creditor who 
mislabels one of the items on the disclosure statement. In 
Bicliunison, tin* creditor used the terms “total balance due" 
and "amount to be financed", instead of the required 
terminology of "total of payments" and "amount financed", 
respectively. Although the Court found that these errors 
constituted violations of the Act. it held that the "unin¬ 
tentional violation" defense prohibited the imposition of 
civil liability. 

In the case at bar the defendants' failure to oom¬ 
ph with the regulations is a de minimus violation 
which is clearlv contemplated bv lb C.S.C. The 

agreement on its face reflects the use of a procedure 
to insure proper disclosure. 

| 1!Mi!* 111?.! Transfer hinder | CCil Consumer Credit 
1 1 uide at |). TlH. 

The District Court in this cast has reject 'd HY linnkrr, 
Ii'li linnlsoii and A ' iiiihii and has ruosen to follow Itnhii r v. 
< hi mil ill I In ill. S’i'ii' ) ork I'nisi Co.. .'l'_’!l F. Supp. JTO 
(S.D.X.Y. 1!>71 ). which held that only clerical errors are 
excused by the "unintentionr.l violation" defense. There¬ 
fore. the Court held that the factual issues raised by defend¬ 
ant. which did not involve clerical errors, were immaterial/ 

S. Magistrate l.atimer also held that the "unintentional violation” 
defense is irrelevant where only injunctive relief is granted. W hile 
tin language of C.G.S ^ 5o4l)7tcl i 15 C.S.C. jjlMOic) refers 


liahii r ami its progeny. which generally do not analyze 
the problem independently, Imt rely upon .Indite Frankel in 
lialiicr, are incorrectly decided and should not he followed. 
First, the legislative history of the Federal Act does not 
show an intention to so limit the defense. The portions of 
the history referred to by .Indite Frankel in liatucr. with 
one minor exception. Hearings on S. a Before the Subconnn. 
on Financial Institutions of the Senate Conun. on Banking 
and Currency. ilOth Cong., 1st Sess. (“Hearings"), p. (>9S, 
do not express a fear by creditors that clerical errors might 
create civil liability. Bather the cited language either 
explains the method by which computations are made. 
Hearings, pp. (!4ff; supports the legislation. Hearings, pp. 
-llti, oil'd. oS4: advocates the use of dollar, rather than per¬ 
centage, disclosure. Hearings. p, .'174: or. at most, expresses 
displeasure at the inconvenience imposed by disclosure 
requirements. Hearings, pp, 4ll(i-li7. Second, .fudge Frankel 
misunderstood the nature of the armament made by Chem¬ 
ical Bank in liatucr. Chemical Bank did not. as Judge 
Frankel apparently thought (Nee. < .//.. .'lillt F. Supp. at ‘_N1- 
Si! n.17). argue that the plaintiff must prove a ‘'knowing'" 
violation. Bather, it admitted, as \Y. T. Brant Co. does 
in this case, that the burden is on tin 1 defendant to prove 
not only its hona fuh - in attempting to comply, but that 
tile efforts which it undertook were “reasonably adapted” 
to assure its compliance. "Defendant's Answering Memo¬ 
randum”. pp. 4S-oll. /i latucr v. Chemical Hank .Yen- York 
Tnist ('nm/tmiii (S.D.X.Y., February llo. I!>71) (Dckt. Xo. 

Civ. 419a). Thus, the elimination of the word “know¬ 
ing" from the House version of the Act is not relevant, as 
Judge Frankel believed it to be. Finally. Judge Frankel 

onlv to liability for damages, the defense must also extend to equi¬ 
table relief, at least where damages are sought in the same action, 
since a finding of liability for a violation will generally trigger the 
damage remedy, fhcretore. if it is to provide am protection to 
creditors, the "unintentional violation" defense must hinge on 
whether bona tide etlorts were undertaken to avoid the error, not on 
the remedy sought. 
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interpreted the statutory phrase "vi«* I ill m ■ 11 were lint inien 
tional" as meaning that tin art which produced tin* 
violation must ho unintontional. Tin- better reading of tin* 
statute would have it moan that the defendant did not 
intend to violate the Act. To adopt .Judge Frankel s 
reading; of the section would effectively eliminate it from 
the Act. since even the placing of wrong numbers in the 
disclosure statement—a classic “clerical error" is inten¬ 
tional in that the person completing the form generally 
intends to write the particular numbers in the spares, but 
errs in determining what number to write, i f. II IiihiLi r v. 
11’. T. (Ikiii! .‘)(i.‘> F. Sapp, mil, .”>44 (X.l). (la. 1972). 

The imconlradieted Kelly affidavit establishes two arias 
in which defendant's activities in the drafting of its forms 
raise questions of fact as to whether it made reasonable 
efforts to assure that errors would not occur. First, 
defendant went beyond the normal corporate procedure oi 
having proposed forms reviewed by it.- legal stall or out 
side counsel to determine the legality thereof. In addition, 
defendant went directly to the agency given the responsibil¬ 
ity for interpreting the Federal Act, !•”> I .s.F. 1 <>(>4, and 

sought its approval of specific forms. Coni/mn , linfnnl v. 
.1 hi i in ii ii I'iiKiiici ('n., Tib F. Supp. 124b t X.l). (la. l'.bl ) 
(defendant attempted to comply without seeking legal 
advice). Second, tin* defendant complied with all the 
recommendations made by the Federal lleserve Hoard. In 
light of the great reliance placed by the courts on F.U.H. 
interpret at ions, see, /‘Jiilhccli v. I imimi s ( her coh I, Inc., 49b 

F.2d t>71 (fitli t’ir. 11*74) : Horn v. Ililn iiiiii Haul:. 41).'! F.2d 
lb.”> (Uth Fir. 1974): Tmilor v. It. II. Macii <t ( ".. Inc.. 4 v d 
F.2d 17 s * (9th Fir.) cc/7. tlcninl, 414 I ,S. IDiK (197)1); 

l.ctlli' V. 11 nil M'linltl /'//nicer (<>)'/)., F. Sllpp.— (SI). 
Iowa, l!*7b); | I9t>9-197b Transfer Hinder: (VI! Consumer 
Credit (luide'99,(107, defendant submits that such reliance 

9. The Connecticut exemption had not been "ranted at the time 
that the form was reviewed and put into use to comply with Federal 
law. 
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by a creditor is justified. It is in regard to a creditor’s 
reliance upon F.B.B. advice that the egregious result of the 
District Court's holding becomes most apparent. Had it not 
attempted to comply with the F.G.B. sample form, defend¬ 
ant would not have violated Regulation X by using the term 
“Amount Financed”, instead of "Fnpaid Balance”, since 
prior to the publication of “What You Ought to Know 
About Truth-in-1.ending”, its form was in compliance with 
the applicable section of the Federal Regulations. 

hi summary, the District Court improperly limited the 
scope of tin 1 “unintentional violation” defense; a proper 
interpretation of that defense protects errors in the draft¬ 
ing of the form, as well as in its completion. Therefore, 
the activities (‘numerated in the Kell;, affidavit are relevant 
to defendant’s houa fid as and the reasonableness of the pro¬ 
cedures it employed during the drafting process. Since all 
defendant's factual allegations must be taken as true for 
purposes of plaintiffs’ motion for summary judgment, 
hit tschka v. I)rir< r. -111 F.2d 43(i (2nd Cir. 19(19), and those 
allegations, if proven, would constitute a complete bar to 
Counts I and II of plaintiffs’ action, cf., Wtdmakcr v. TF. 
T. (Irani Co.. 3(!5 F. Kupp. 531 (X.I). Ga. 1972), summary 
judgment should have been denied. Kuhn v. Brady Trans¬ 
fer d'- Stnrayc Co., 159 F.2d 3S3 (7th Cir. 1947). 

Thus, (wen if this Court should age - with the District 
Court that defendant's form does not comply with the re¬ 
quirements of the Act, the decision below should be reversed 
and the cast 1 remanded fora hearing on the issue of whether 
tin 1 errors were unintentional and whether defendant main¬ 
tained reasonable procedures to avoid such er- - s. 

B. The District Court Erred In Granting Summary- 
Judgment On Plaintiffs’ Claim That The “Finance 
Charge” Is Not Disclosed In A Meaningful Man¬ 
ner. 

The District Court held that, on so-called “add-on" retail 
installment contracts, defendant failed to disclose the 
finance charge in the clear, conspicuous and meaningful 



2G 

1'asliion required by Conn. Re,”:. § >r> r»(a): (12 C.F.R. 

y22G.G(a). (Order ' G(a), App. p. |N2a). This decision 
is in error, both because there exists a genuine issue as to a 
tact material to the resolution thereof and because, assum¬ 
ing the tacts are as found hy the District Court. defendant 
was entitled to judgment thereon as a matter of law. 

lo understand this claim, it is necessary to distinguish 
between the two types of contracts signed 1 >y customers for 
the purchase ot coupon hooks.. One group of customers 
does not have any retail instalment contracts outstanding 
at the time they enter into a retail instalment contract for 
the purchase of coupon hooks. To such customers, defen¬ 
dant issues a contract, called a “new and reopened" con¬ 
tract. disclosing the cash price of the coupons and a finance 
charge e.jtuil to tin* amount of the time price dilTerential, 
plus any additional charges, which are disclosed as such. 
( A copy o| the retail instalment contract signed hv such 
customers was submitted as Kxhibit s () f the Stipulation to 
Submission of Documents. App. p. loan). A second group 
o| customers enters into a new retail instalment contract 
he I ore the I ina I instalment is due under an outstanding prior 
contract. As to these customers, a new contract, called an 
“add on contract, is issued. (An example of such a form 
was submitted as kxhihit la of the Stipulation to Submis¬ 
sion ol Documents). Such “add-on" contracts incorporate 
in the “Amount I'inn need (1) the balance due on the out¬ 
standing contract, minus a rebate of the unearned finance 
charge on that balance, (2) the cash price of the new cou¬ 
pons and (.’>) any additional charges, which are disclosed 
as such. The finance charge is then computed on the total 
of those items. 

It is on these latter contracts that the District Court held 
that tlie "Finance Charge" was inadequately disclosed. 

10. “Now and reopened” ( Xos. 5-7. o ]()-> aIll | j. on » (Xos. 
H id) retail installment contracts from earlier periods were also 
submitted as a part of the Stipulation to Submission of Documents 
i App. p. 155a). I hose contracts show changes made in :he forms 
• rom 10(>(> to 1'*70, hut are irrelevant to this issue. 


Significantly, the Court below did not dispute that the most 
important item, the cost of credit, is revealed on the "add¬ 
on" transaction, (App. p. 17l2a): it found liability based 
only upon the format of that disclosure. 

1 . The Meaningfulness, Conspicuousness And 
Clarity Of The Disclosure Presents A Genuine 
Issue Of Fact. 

The propriety of disclosures as "meaningful, clear and 
conspicuous" presents a classic question of fact, which 
should not be resolved by summary judgment. As stated 
by the District Court for the Northern District of Illinois 
in /’< rit: v. Lihartti Loan Cor/).. —1*'. Supp.— (N.D. 111. 
I!l7d) | 1!M>!M!>7.'5 Transfer Kinder| CC1I Consumer Credit 
(I'uide ' IN.Pli!) upper// ilock< tori. No. 74-l<>(>7, 7th Cir. August 
20. 1074: 

’I’he remaining question is whether the notices 
concerning insurance are “clear and conspicuous’. 
This is not entirely a question of law as the parties 
seem to assume. Although we are inclined to agree 
with the defendant’s contention that its form in this 
respect complies with the legal requirements, this 
may be the reaction of a lawyer or judge and not of 
a reasonable or ordinary borrower. We believe the 
statute* was enacted for tin* protection of the latter, 
not the former, group. The Complaint therefor raises 
not only a question of law but also a question of fact. 

| 1 {)(>!*-i})7.’l Transfer Kinder] CClf Consumer Credit 
Duide at p. SS, 712. 

The reasoning in Pi rit: is fully supported by the legisla¬ 
tive history of the Act. Truth-in-Lending legislation was 
enacted to permit consumers to compare tin* "bottom line” 
in competing credit transactions-—the amount which would 
be paid in finance costs under various methods of financing, 
lb r.S.e. $ 1001. With this aim in mind, the clarity of a 
disclosure must be judged as a factual matter in terms of 
its impact on the consumer, not as a legal conclusion. There¬ 
fore, the District Court erred in granting summary judg- 
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ment, since ”110 genuine issues of fact may he resolved on 
a motion for summary judgment.” Sehuni v. South Buffalo 
Bail wait Co., 400 F.2d “2^. 2!! 1 n.4 (2d Cir. 10i4). Signifi¬ 
cantly. in II 'chunker v. 11. T, Grant Co., Mho F. Supp. u.'ll 
; X.l). (in. 1072). upon which the District Court relied, the 
clarity issue was decided only after an evidentiary hearing, 
not on a motion for summary judgment. 

The decision below should he reversed as to paragraph 
0(l>) of the Order (App. p. l v '2a-l^i!a) and remanded fora 
hearing. 

2 . Viewed As A Matter Of Law, The Disclosure 
Of The “Finance Charge” Is “meaningful, 
conspicuous, and clear.” 

Even if this Court holds that the meaningfulness, clarity 
and conspicuousness of disclosure is a legal, rather than.a 
factual, issue, it should still reverse the District Court on 
this question, since the disclosures are sufficiently clear to 
satisfy the requirements of Conn. Reg. .‘>b-.‘>0bb(a); (12 
C.F.R. '220.0(a)). The purpose of the Act and the Regu¬ 
lations promulgated thereunder is set forth in the Congres¬ 
sional findings in the Federal Act. 

The informed use of credit results from an aware- 
ne-s of the cost thereof by consumers. It is the pur¬ 
pose of the subchapter to assure a meaningful dis¬ 
closure of credit terms so that the consumer will be 
able to compare more readily the various credit 
terms av ailable to him and avoid the uninformed use 
of credit. 

ir» r.s.c. 41001. 

See also, Mourning v. Fa mil a Publications Services, Tnc. 
411 F. S. M50 (1072). .Judged against this standard, the 
“Finance Charge" disclosure is sufficiently conspicuous to 
comply with the Regulation, since “Finance Charge’’ is the 
only terminology in the right-hand column which is in bold¬ 
faced type. Thus, this “cost of credit” term is more likely 
to attract the consumer's eye than tin* accompanying dis¬ 
closures. Furthermore, the "Finance Charge” is presented 
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in a •‘meaningful sequence”, since, as required by the 
F.R.B., the mathematical calculations are presented in the 
order in v. hicli tlu*y must be performed. F.R.B. Letter Xo. 
7s0, April ID. 1974, 4 CCIl Consumer Credit Guide Hoi, 102. 
'I’lie ;i|i|>1 icable portion ot the disclosure statement reads as 
follows: 

7. Amount financed (the sum ot lines 1>, o, (1(a) and 
<i( M). 

S(a) J'imnid ( 7wr//i' $ 

(lit Less rebate $ equals 

9. ileterred payment price (the sum of lines B, 1, 4, 
(!(a l, (5(b) and 4(a )). 

ID. Net add-on (the sum of lines 7), <i(a), (i(b) and 
s l. 

!!. Total payments 

(tlu i sum of lines 7 and 4(a)). 

The “Finance Charge*' thus immediately follows the desig¬ 
nation of the “Amount Financed", oil which it is computed, 
and immediatelv precedes the “Deterred Payment Price in 
which it is included. Furthermore, the required Truth-in- 
l.ending disclosures of “Deferred Payment Price” and 
“Total Payments" relate back to the “Finance Charge" by 
reference to the line number on which the latter figure ap¬ 
pears. thus facilitating even further the debtor’s recompu¬ 
tation of the "Finance Charge". Tin* additional informa¬ 
tion provided on line's S(b) and 10, while not required by 
the Act or Regulations, further benefits the debtor by per¬ 
mitting him to differentiate between the portion of the con¬ 
tract which arises from the prior outstanding balance and 
the portion w hich arises from new purchases. Provision of 
such additional information is not a violation of the Act, 
because the careful line-numbering and typeface schemes 
adopted by defendant keep the required "Finance Charge” 
disclosure readily identifiable, F.R.B. Letter No. 780, April 
lit. 1974. 4 CCII Consumer Credit Guide H31,102; Conn. 
Beg. :!fi-:!9.vr>(b); (12 C.F.tt. §22G.G(c)). 




In summary, this Court should either reverse the District 
Court as to paragraph <>(b) of that Court's Order and 
remand tor an evidentiary hearing on the question of the 
clarity of the ‘•Finance Charge” or reverse the District 
Court and find for defendant as a matter of law on that 
issue. 


C. The “Finance Charge” Does Not Have To Be 
Further Identified Where It Contains Only One 
Charge For Credit. 

The Court helow hold that defendant violated Conn. Reg. 
.■><i-”!)r>-7(e) (A): (1:1 C.F.R. §22G.S(c) (s) (i)) by not 

including "an itemized breakdown of finance charge com¬ 
ponents.” (App. p. 172a) as a part of the disclosure state¬ 
ment. That section provides: 

In the case of a credit sale . . . the following items 
((■' a/i/ilicahlt, shall be disclosed: 

# # # 

The total amount of the finance charge with a 
description of each amount included, using the term 
“Tuianec charge. . . .” 

(Emphasis \ddod). 

“Applicable" provisions are “those necessary to rendering 
adequate consumer information and incident to a ready 
comparison of credit terms", Ken no/ v. La it/I is Financial 
(Innifi, Inc., F. Supp. (N. D. Iowa l!>72) [ l!)(i!M!)7d 
Transfer Hinder] CCII Consumer Credit (Suide ^99,100. 

The evidence presented by defendant creates a question 
of fact as to whether the only element in the “Finance 
Charge” was an add-on time-price differential (Stipulation 
to Submission of Documents, Exhibit 14, App. p. 1 boa). or 
whether the premiums for credit life and credit accident 
and health insurance must also be included in the “Finance 
Charge", Conn. Reg. Elb-bOa-dfa) (5): (12 C.F.R. §22G.4(a) 
(“»)). If a hearing on the term of the insurance, see Sec. I), 
infra, establishes that the premium is not an element of the 
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"Finance Charge", tin* requirement of “description” is not 
applicable and the use of the term “Finance Charge” is 
sutlieient identification. 

I he Kit.15., which drafted the federal regulation, lias in- 
terpr ted it to exclude itemization where, as here, only an 
add-on charge for credit is included in the "Finance 
C harge . In a stall letter, the Hoard’s adviser stated: 

It would he proper to simply disclose the dollar 
figure labeled as the ‘finance charge'. The require¬ 
ment ot disclosure of ‘each amount included' is 
applicable only where the total amount of the finance 
charge includes more than one component. As you 
indicate, it would lie preferable for the creditor not 
to obscure the clear impact of the disclosure of the 
"finance charge" by adding additional verbiage* with 
regard to the fact that it is an "add-on”. Such an 
addition could, in fact, violate $22li.(i(c) which pro¬ 
hibits adding information which is “stated, utilized, 
or placed so as to mislead or confuse the customer 
or contradict, obscure, or detract attention from the 
information required by this Part to be disclosed.” 
Letter No. 082, April 27>, 1P73, | April 1 !Mi!»-April 
1974 Transfer Hinder Truth-in-Lending Special lie- 
leases—'Correspondence] ('(’ll Consumer Credit 
Guide H30,!)72. 

The F.R.B. has specifically ruled that such public position 
letters may be construed as the opinion of the F.R.B. on 
the matters discussed therein until the Board takes affirma¬ 
tive action to overrule the Staff Attorney writing the 
Letter. Letter No. 444. March 1, 10/1. [April 19fi9-April 
1974 I ransler Binder Truth-in-Lending Special Releases— 
Correspondencej CCIf Consumer Credit Guide 1130,(540. 
The interpretation expressed in Letter No. 082 gains in¬ 
creased credibility, since the sample form in the Handbook 
“What You Ought to Know About Truth-in-Lending” also 
refers only to a "finance charge”, without itemization 
(Kelly A in. Exhibit 3, App. p. It la). 

The Board's interpretation of the Regulations which it 
drafted should be given significant consideration by a Court 
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which also is called upon to interpret an ambiguous pro¬ 
vision. 

|T|ho const ruction which the Federal Reserv e 
IJoard gives its own Regulation / in its Interpreta¬ 
tions and stall' opinions is especially entitled to great 
deference “because of the important interpretive and 
enforcement powers granted this agency by ( (in¬ 
gress' in this highly technical held. 

Phil beck v. 7 imnit rs < In rnth I, Ihc., 4!)!) F. 2d 1*71,1177 (oth 
(dir. 11)74) (relying upon an Interpretation and an Opinion 
Letter) ; ucconl, Horn \. II ibcniia Hunk, 4!)J i'. 2d l.!>) (bth 
(dir. 1D74) (relying upon an Interpretation, an Opinion 
Letter, and the Handbook): / tii/lnr v. It. II. Macif it ( <>., 
Inc., 4M F. 2d 17s (Pth Cir.). nit. denied, 414 F.S. 100S 
(11)73) (replving upon the Handbook): Evans x. Household 
Finance Cor/i., — F. Supp— (S.l). Iowa 11)73) ! l!)li!M!>73 
Transfer Binder| (( II Consumer Credit (iuide If!M),(K)7 
(relying upon the Handbook). 11 Rased upon the polic\ ol 
the Act. the F.R.R. interpretation of ; 22(i.S(c) (8) (i) that the 
itemization is not "applicable where there is only one 
item is sound. As stated by Undersecretary of the Treas¬ 
ury, Joseph Barr, before the House Committee, the legis¬ 
lation was aimed at providing a standard and simple set ol 
terms to enable consumers to compare dill'erent sources 
of credit. 

The consumer now finds it impossible to select 
from all the credit sources available that one which 
is cheapest or best for his needs. Because of the 
wide array of lending practices lie is unable to make 
a rational choice among the alternatives. There is 
abundant evidence' on this point. I his is an area 
in our economy that lias grown so fast it has created 
its own language. Much of that language is beyond 
comprehension for most consumers. Even those 
sophisticated in finance (ind difficulty in distinguish- 

11. Rattier v. Chemical Ranh Ncic York Trust Co., su/'ra, docs 
not conflict with these cases. In Ratner, Judge Frankcl merely dis¬ 
agreed with the reasoning of one staff opinion letter; he did indicate 
that such opinion letters gw.erally should not be followed. 
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ing "add-on”, “discounts”, “precompute”, “rr of 
78’s”, "service charges”, "finance charges”, "inter¬ 
est”, "term price differentials”, "sales prices versus 
cash prices”, and so forth. The variety of rate quo¬ 
tations is beyond belief and sometimes ridiculous. 
Even a financial expert, who knows the ins and outs 
of credit, can find the correct solution difficult in the 
absence of uniform standards for disclosure. 

Hearings on 11.1i. 11(501 before Subcomm. on Con¬ 
sumer Affairs of House Comm, on Banking and Cur¬ 
rency, !K)th Cong., 1st Sess. 1967, p. 7b. 

The disclosure requirement imposed by the Court below 
contradicts that policy by requiring the labeling of the 
“finance charge” as “interest”, "time price differential” or 
by some other name, thus leading the consumer to believe 
that there is some difference between the identical finance 
charges imposed by different sources of credit. For exam¬ 
ple, a retail store selling a refrigerator would be required 
to label its “finance charge 1 ” as a “time price differential”, 
while a bank, from which tlu> customer could borrow suffi¬ 
cient funds at a different annual percentage rate to buy 
the refrigerator for cash, would be required to label the 
“finance 1 charge” as "inte-rest". Thus, tlm customer might 
well be* le>el to believe there was some difference, beside the 
cost of the 1 cmlit, between the “finance charges” assessed 
by the two institutions. 

Tn summary, the reepiirement of Conn. Reg. §36-395-7 
(c) fS)(A): (12 C.F.R. § 226.8(c) (8) (i)) that the finance 
charge be- iteuniml is not applicable where only a single-item 
finance charge is imposed. Therefore 1 , the District Court 
erreel and paragraph 6(c) of the Order should be 1 reversed 
and remanded for an evidentiary hearing on the insurance 
issue eliscussed in Section I), infra. 

D. A Genuine Issue Exists As To A Material Fact 
Regarding The Adequacy Of Defendant’s Dis¬ 
closure Of The Premiums For Credit Life And 
Credit Accident And Health Insurance. 

The District Court held that defenelant violated Conn. 
Reg. §§ 36-395-3(a) (5), 36-395-7(c)(8)(A); (12 C.F.R. 
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§§ 22G.4(a)(')) 22G.S(c)(S)(i)), in that it failed to include 
the premiums charged for credit life and credit accident 
and health insurance in the “Finance Charge.” Defendant 
concedes that insurance premiums are not included in the 
“Finance Charge", hut contends that because of the treat¬ 
ment given to the terms of such insurance by defendant 
and the insurance carrier, such inclusion is not necessary. 
As determination of the term of such insurance raises a 
question of fact, summary judgment should have been 
denied. 

The Regulation at issue provides that insurance pre¬ 
miums need not be included in the "Finance Charge” when 

(1) they are voluntary, i.e., not required by the creditor, 

(2) it is necessary for tin* debtor to tala* certain aflirmative 
action to purchase the insurance, and (3) the price of the 
insurance is properly disclosed. 1 -’ The District Court did 
not find that insurance is involuntary and. therefore, a part 
of the “Finance Charge” when purchased as a part of a 
“new or reopened" retail instalment contract. 

When a customer enters into a “add-on” contract, there 
is a rebate of tbe unearned “Finance Charge.” (Stip. of 
Facts, H l<i; App. p. ll^a). However, there is no rebate of 
insurance premiums (Stip. of Facts, r 7.’>: App. p. 127a). 
Plaintiffs contend and the Court held that the insurance 
automatically terminates upon refinancing of the outstand¬ 
ing balance b\ r virtue of the terms of the certificate of 
insurance. (Stip. to Submission of Documents. Fxs. 2 
and 3; App. p. lo'ia). This set of facts would bring 

12. Conn. Reg §36-395-3(a) f 5) provides for inclusion in the 
“finance charge” of 

“charges or premiums for credit life, accident, health or 
loss of income insurance, written in connection with any 
creilit transaction unless (A) the insurance coverage is not 
required bv the creditor and this fact is clearly and conspicu¬ 
ously disclosed in writing to the customer; and < B) any cus¬ 
tomer desiring such insurance coverage gives specific dated 
and separately signed affirmative written indication of such 
desire after receiving written disclosure to him of the cost of 
such insurance.” 
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the amount of the unrebated premium within the “Finance 
Charge”, since the unrebated premium would constitute an 
involuntary purchase of insurance. Defendant, on the 
other hand, introduced evidence that when the “add-on” 
contract is signed, insurance on the outstanding balance 
remains in full force and effect. The affidavit of Robert 
J. Kelly states “the insurance coverage provided under the 
credit life, fsic] and credit accident and health policies 
does not terminate at the time that ‘add-on’ occurs. The 
coverage remains in full force and effect,” (Kelly Aff'tli 29, 
App. p. l!Oa). Furthermore, the affidavit of Richard S. 
Nash, Assistant Vice-President of Continental Assurance 
Company, which provides the credit life and credit health 
and accident insurance to defendant, states: 

It is my understanding that when a customer of 
\V. T. (iraut Company negotiates an ‘add-on’ trans¬ 
action this is not considered in the nature of a 
refinancing or renewal which would require termina¬ 
tion of the insurance. 

(Nash Aff’t, App. p. 111a). 

Under defendant’s set of facts, the voluntariness of the 
insurance coverage and the adequacy of the disclosures in 
relation thereto would be judged on the basis of the con¬ 
tract signed by the debtor when he first incurred the out¬ 
standing balance, not on the basis of the “add-on” contract. 

Welmdkcr v. IF. T. Grant Co., 365 F. Supp. 531 (N.D. 
Ga. 1972), upon which the District Court relied, supports 
defendant on this appeal holding that a new disclosure of 
the insurance premiums is only necessary if the outstand¬ 
ing balance is refinanced, i.e. if plaintiffs’ position is 
accepted. Tn Wclnwker, Judge Smith, after an evidentiary 
hearing, held that when an “add-on” contract was entered 
into by a debtor, the insurance was refinanced. 

It is the plaintiffs’ contention that when the add¬ 
on contract is made a refinancing or renewal of the 
original (i.e. “new”) contract is made. Defendant 
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however assorts that ‘an add-on is no more than an 
increase in an existing obligation. . . .' | footnote 
omitted] As will lie seen helow this distinction is a 
crucial one. The Court is persuaded that the exten¬ 
sion of tin * time in which the outstanding balance on 
the new contract must he paid with a charge lor that 
extension over-and-ahove the charge originally 
assessed can he deemed nothing other than a 
refinancing. 

36") F. Supp. 531, 537. 

While defendant disagrees with the determination reached 
in Welmaker on the merits, the issue on this appeal is 
limited to whether a question of fact exists. Wei maker 
demonstrates the existence of such an issue. Therefore, 
Paragraph 6(d) of the Order below should he reversed and 
remanded for an evidentiary hearing. 

E. A Genuine Question Of Fact Exists As To 
Whether Defendant Retains And, Therefore, 

Must Disclose A Security Interest. 

The District Court held that defendant violated Conn. 
Reg. §36-395-7(1))(5); (12 C.F.R. §226.S(b) (5)). in that 
defendant failed “to disclose dearly the meaning and effect 
of the security clause”, and granted summary .judgment for 
plaintiffs on that issue. This ruling was in error, since 
there exists a material question of fact. 

The provision requiring the description of security inter¬ 
ests only applies if the creditor actually retains a security 
interest. Conn. Reg. §36-395-7(1)) (5) provides, in relevant 
part: 

Tn any transaction subject to this section, the fol¬ 
lowing items, as applicable, shall be disclosed: 

***** 

a description or identification of the type of anv 
security interest held or to he retained or acquired 
hi/ the creditor in connection with th<* extension of 
credit, and a clear identification of the property to 
which the security interest relates or, if such prop- 
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erty is not identifiable, an explanation of tin 1 manner 
in which the creditor n tains or may acquire a 
security interest, in such property which the creditor 
is unable to identify. 

(Emphasis added). 

See Scott v. Liberty Finance Co., -F. Supp.-(D. 

Neb. 1974) CCII Consumer Credit Guide fl98,750; F.R.B. 
Letter of August 8, 19(i9 [April 1909-April 1974 Transfer 
Binder Truth-in-Lending Special Releases-Correspond- 
ence] CCFI Consumer Credit Guide ^30,125. 

In the instant case, as recognized by the District Court, 13 
there is evidence that defendant retained no security in¬ 
terest where the retail instalment contract was used for 
credit purchase of coupon books. (Kelly Aff’t US, App. p. 
100a). 14 However, the District Court resolved this question 
of fact by concluding that a security interest was retained. 
‘‘The printed contract speaks for itself and is in patent 
violation of the duty to delineate clearly the meaning and 
effect of any security interest clause.” (App. p. 174a). 
Such resolution of questions of fact on a motion for sum¬ 
mary judgment is totally improper. Sebum v. South linf- 
falo Uaihcay Co., 490 F.2d 328 (2nd Cir. 1974): Lemclson 
v. hlcal Toy < <>r/).. 408 F.2d 800, 803 (2nd Cir. 1909). The 
sole function of the Court is to determine-whether a dis¬ 
pute exists as to a material question of fact; upon finding 
such a dispute, summary judgment must be denied. 10 
Wright and Miller, Federal Practice and Procedure §2725 
at 513-14 (1973). 

Since* the disclosure requirements of Conn. Reg. §30-395- 
7(b)(5) are irrelevant if defendant did not retain a secu¬ 
rity interest. Paragraph 0(e) of the District Court’s Order 
should be reversed and the case remanded for a hearing 
on that issue of fact. 

13. ‘Defendant now disclaims by affidavit any security interest 
in ekiier the coupons or the merchandise for which the coupons are 
exchanged. . . (App. p. 174 >. 

14. The reference to a se ■ irity interest on the face of the con¬ 
tract is present only because the same form is used for other financ¬ 
ing plans, under which a security interest is retained. 
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F. Summary 

Questions of fact exist as to liotli tin* liability of defend¬ 
ant for tin* enumerated alleged violations and tin* availa¬ 
bility of the “unintentional violation” defense as a bar to 
plaintiffs'elaim. 'I’berefore. summary judgment under Fed. 
It.Civ. I*. ')ti(a) was improperly granted. This Court 
should reverse and remand this case to the District Court 
for an evidentiary lieariim' as to whether defendant's con¬ 
duct in the drafting of its forms entitles it to the protection 
of tin* "unintentional violation" defense. Furthermore, as 
to the alleged violations set forth in paragraph <i of the 
District Court's Order, this Court should reverse and re¬ 
mand for hearings on the applicable underlying facts. 

Ill 

THE RECORD BELOV/ RAISES MATERIAL ISSUES 
OF FACT WITH RESPECT TO PLAINTIFFS’ USURY 
CLAIMS. 

Section 37-4 of the Connecticut (leneral Statutes provides: 

No person and no firm or corporation or agent 
thereof, other than a pawnbroker as provided in Sec¬ 
tion 21-44, shall, as guarantor or otherwise, directly 
or indirectly, loan money to any person, and directly 
or indirectly, charge, demand, accept or make any 
agreement to receive therefor interest at a rate 
greater than twelve per cent per annum. 

This statute and the cases arising under it make it clear 
that usury, in addition to an excessive rate of return, con¬ 
sists of three elements: 

(1) a loan: 

(2) of money; 

(3) intent to violate the usury laws. 

A. Loan 

Section 37-4 by its express terms applies only to loans. 
One hundred and fifty years of Connecticut case law, appli¬ 
cable in this ease under Erir y. Tompkins, 304 U.S. 04 
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(1938), hold that the transactions in question are sales not 
loans and arc, therefore, not subject to the usury statute. 
Sales held not to he subject include: 

1. Sales of property on credit—the “time-price” 
doctrine— Za::aro \.( idonial Acceptance Corp., 11< 
Conn, ill (1933); Bridyeport L.A.W. Corp. v. Levy. 
110 Conn. 355, 359-3G1 (1939); see Manufacturer's 
Advcrtisiny, Inc. v. Pancoast, 4 Conn. Cir. Ct. G68, 
(170, 33s a! 3d SHI, Sll (19(57); 

3. Sales of negotiable instruments after initial 
negotiation, Walcott v. Shilton, 139 Conn. 434 (1933), 
Hi lda/ v. Land). 17 Conn. 411 (1S4(>) Tuttle <V Holt 
v. Clark, 4 Conn. 133 (1S32); and 

3. Sales of credit Beckwith v. Windsor Mfy. Co., 
14 Conn. 394 (1 s43). D< Forest v. Strony, S Conn. 513 
(1S31), Hutchinson v. Hosnier, 3 Conn. 341 (1817): 
see Douytas v. Boulevard Co., 91 Conn. G01 (1917), 
Beadle v. Munson, 30 Conn. 175 (1SG1). 

Indeed, the plaintiffs concede in their complaint that the 
transaetions are sales. (Count I. ,T G. Anp. p. 15a). Further, 
even apart from plaintiffs’ concessions, the record indi¬ 
cates that the transactions in question are sales. The 
property sold is the coupon book, which is a “general 
intangible" as defined by Section 43a-9-10G of the Connecti¬ 
cut General Statutes. Tin* coupon book is offered for sale 
by defendant at both a cash price and a time price. The 
amount in excess of the cash price of the coupon book 
represents the advance over the cash price, is not interest, 
and is not intended by the defendant as a device to defeat 
the usury laws. 

When property is sold on credit at an advance 
over the cash price, in good faith, and with no inten¬ 
tion to defeat the usury laws, the transaction will 
not be* held usurious though the difference between 
the cash price and the credit price, if considered as 
interest, would amount to more than the legal rate. 
B rid ye port L.AAV. Corporation v. Levy, 110 Conn. 
355, 359 Atl. 841. 

Zatzaro v. Colonial Acceptance Corp., 117 Conn. 
351, 354 (1933). 
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In addition, on tlio record below, plaintiffs have not sus¬ 
tained their burden of establishing that the transactions are 
loans. Tin* fact that the installment sales contracts between 
plaintiffs and defendant employ the terms "finance charge" 
and “annual percentage rate" does not lead to an inference 
that the transactions were loans because such terms are re¬ 
quired bv the Connecticut Truth-in-Lending Act, C.G.S. 

<7 svfj. Indeed, the Act explicitly provides: 

In any action or proceeding in any court involving 
a consumer credit sale, the disclosure of an annual 
percentage rate required by this chapter and said 
sections may not he received as evidence that the sale 
was a loan or any type of transaction other than a 
credit sale, and in any consumer credit transaction, 
the disclosure of an annual percentage rate required 
by this chapter and said sections shall not in itself 
indicate that a transaction is usurious or that the 
rate of charge exceeds a statutory ceiling. 

$3fi-398(l»). 

Similarly, the fact that defendant made no charge for Con¬ 
necticut sales tax does not lead to an inference that the 
transactions were loans; the Connecticut sales tax (which 
applies only to sales of tanr/iblc personal property, hotel 
room occupancy and utility service) is not applicable to 
sales of the coupons, which are intangibles. C.G.S. 12- 
407(2). Therefore, the facts on the record do not give rise 
to inferences that the transactions in question were loans. 
In addition, while it is dear that this factual issue remains, 
it should also be noted that Connecticut courts have since 
early cases submitted to the jury the questions whether a 
transaction is a usurious loan or a sale. Iicldon v. Lamb, 
17 Conn. 441. 4f>2-4f)3 (1S4(»); Finance Discount Corf) v. 
IIuncit:, 13S Conn. t>3(i (l!)7>2). 

Furthermore, even if certain inferences were possible 
from tin* record, a motion for summary judgment is not the 
appropriate time to draw such inferences. 

Summary judgment is particularly inappropriate 
where “the inferences which the parties seek to have 
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drawn deal with questions of motive, intent and sub- 
jeetivc feelings and reactions.” Empire Electronics 
Co. v. Enited States, 31 1 F.2d 17a, ISO (lid Cir. 19(12); 
See Alabama (treat So. li.lt. v. Louisville & Nash¬ 
ville B.H.. 224 F.2d 1, a (5th Fir. 1955); Subin v. 
Goldsmith, 224 F.2d 753, 75S (2d Cir. 19a5). “A 
judge may not, on a motion for summary judgment, 
draw fact inferences. ***Such inferences may be 
drawn onlv on a trial.' Braf/en v. Hudson Count/) 
News Co., 27S F.2d (!la, (>1S (3d (_ ir. 19(10). 

Cross x. I nited States, 1* .2d 4.!1,4.>.< (—<i ( ir. 

19(14). 

As explained in Addendum (irants "Coupon Book In¬ 
stallment Plan” and "Special Purchase Installment Plan” 
operate identically and (1 rants uses exactly the same retail 
installment sales contract for both plans. Tf obtaining a 
coupon book pursuant to such a contract constitutes a loan, 
obtaining a refrigerator, television or other “big ticket” 
item under tin* same contract would also constitute a loan. 
This would mean that all “closed-end” financing would for 
the first time he held subject to the usury laws. Which in 
turn would mean tin* contracts running into billions of dol¬ 
lar.- might be unenforcible. For example, most automobiles 
are purchased under retail installment sales contracts all 
but identical to those in issue here and the “annual percent¬ 
age rates” in these contracts are typically in excess of 12 
percent. 

For over 150 years, it has been a settled matter under 
Connecticut law that transactions falling within the excep¬ 
tions discussed above are exempt from the usury laws. Tt 
would particularly be inappropriate for a federal court sit¬ 
ting in this case to overrule such established Connecticut 
precedent. For reasons of judicial economy, pendent juris¬ 
diction affords litigants another tribunal, but not another 
body of law. 

B. Money 

Similarly, the record discloses that there is a factual issue 
with respect to whether what the plaintiffs received from 
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tin* defendant was money. Tim only thing received from 
llio defendant Ity tin* plaintiffs under the retail installment 
sales contracts in question was a coupon hook. Section .'57-4 
by its terms applies only to tlm loan of money. Clearly the 
coupons are not money. Money can he used anywhere and 
is not replaced if lost, destroyed, or stolon. Coupons, on the 
other hand, can he used only at Grants’ stores or other 
“mouther stores" and are replaced if lost, destroyed, or 
stolen. 

In its opinion (A pp. pp. 1 7oa), the Court cites without dis¬ 
cussion or analysis, two cast's holding that the Grants cou¬ 
pon plan is usurious. Johnson \. If 7 . T. Grant Co., 4 CCH 
Consumer Credit Guide, 1 !)!),()S4. page S^OOn (.Jan. 19, 
11*72); and IT. T. Grant Co y. Walsh, 241 A.2d 4G1 (li)tiS). 
These cases, however, are not in point. In the Johnson 
case, the Minnesota usury statute provides as follows: 

Iht' interest lor any legal indebtedness shall la* at 
the rate of $(> upon KM) for a year, unless a different 
rat*' is contracted for in writing; and no person 
shall, directly or indirectly, take or receive in money, 
goods, or things in action, or in any other wav. anv 
greater sum, or any greater value, for the loan or 
forebearanee of money, goods or things in action 
than $s upon 100 for one year . . . 

M.S.A. 2:54.01 

I h*' New .Jersey statute involved in tin* II adi case pro¬ 
vides as follows: 

Except as otherwise provided hy law, no person 
shall, upon contract, take, directly or indirectly, for 
loan of any money, wares, merchandise, goods and 
chattels, above the value of six dollars ($(>.00) for tlm 
forebea ranee of one hundred dollars ($100.00) for 
a year. 

New Jersey Statutes §.‘511-12 

In none of these cases was the usury statute limited to 
"money . ( learly, therefore, these cases are not authority 
for the proposition that Grants coupon plan is usurious 
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under the Connecticut statute whicli by its express terms 
is limited to money. 

C. Intent 

Similarly, the record below discloses that there is a gen¬ 
uine factual issue as to whether the defendant had the 
unlawful intent necessary to constitute usury. Intent is 
one of the elements of usury. Za::aro v. Colonial Accept¬ 
ance ( <)>]>., 117 Conn. 2ol, 2.>4 (1933). I nder Connecticut 
law, usurious intent is always a question of fact for the 
trier. As the Connecticut Supreme Court said in Commu¬ 
nity Credit Cnion v. Connors, 141 Conn. 301 (1954): 

The act of taking an apparently usurious note is 
always susceptible of an explanation which will strip 
it ot the intent required to re nder it offensive to the 
law. Allas /{rally Corporation v. House, 123 Conn. 
94, 99, 192 A. 504; DeVito v. I'rettery, 94 Conn. 145, 
148, 108 A. 547. This presents a question of fact for 
tin 1 trier. Mutual Protectire Corporation v. Palat- 
niclt, 118 Conn. 1, 4, 109 A. 917; Douglass v. Boule¬ 
vard Co., 91 Conn. 001. 004, 100 A. 1007: Bcchrith 
x. Windsor Mfg. Co., 14 Conn. 594, 005. 

141 Conn. 501, 307. 

This rule was followed In re Veld man, 250 F.Supp. 218 
(P.Conn. 1900). See Wesley v. DcFoncc Contracting 
Cor])., l.)3 Conn. 400 (1900). The degree to which the 
question of usurious intent is left to the jury was stated 
in Douglass v. Boulevard Co., 91 Conn. 001 (1917): 

All statutes against usury, as interpreted by the 
courts, have been held to prohibit contracts made 
with an intent to evade the statute, whether or not 
such statutes have provisions the same as the one 
now in force in this State. Whether such an inten¬ 
tion is present in any contract is always a question 
of fact for the jury. 

91 Conn. 001, 004. 

The fact that the rules concerning usury have been in 
effect for over 150 years has led to enormous reliance by 
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commercial enterprises such as the defendant. The court, 
we submit, should not allow such reliance to he twisted, as 
a matter of law on a motion for summary judgment, into 
evidence of usurious intent. “To hold otherwise”, as the 
Connecticut Supreme Court said in Walcott v. Skilton, 139 
Conn. 424, 42(1 (1935), “would invalidate contracts running 
into millions of dollars." 

The defendant lias submitted affidavits that its intent 
was not to make a loan and not to defeat the usury laws, 
but rather to sell coupon books at either a cash price or a 
time price. Under these facts the defendant does not have 
the unlawful intent necessary to constitute usury. The 
plaintiffs assert tin* opposite conclusion: a trial is neces¬ 
sary to resolve the issue. 

|S|ound judicial administration strongly suggests 
that a court should not attempt to reconstruct the 
intent of the parties in a complicated factual situ¬ 
ation before they have had an opportunity to present 
evidence on that issue before the fact-trier. 

Union Insurance Sac. of Canton. Ltd. v. William 
Olucl-in iC Co.. 353 F.2d 94(1, 952 (2d Cir. 19(15) 

For the foregoing reasons, the Court erred in granting 
plaintiffs' motion for partial summary judgment on Counts 
IX and X because the record raises genuine issues as to 
material facts. 


IV 

THE RECORD BELOW RAISES MATERIAL ISSUES OF 
FACT WITH RESPECT TO PLAINTIFFS’ SMALL LOAN 
ACT CLAIMS 

The Court also held that the defendant’s coupon plan 
violated §3(1-243 of the Connecticut (icneral Statutes which 
provides: 

Charge of greater than legal interest. No person, 
partnership, association or corporation, except as 
authorized by the provisions of this chapter, shall, 
directly or indirectly, charge, contract for or receive 
any interest, charge or consideration greater than 
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twelve per cent per annum upon the loan, use or 
forbearance of money or credit of the amount or 
value of ne thousand eight hundred dollars or less. 
The provisions of this section shall apply to any 
person, who, as security for any such loan, use or 
forbearance of money on credit, makes a pretended 
purchase of property from any person and permits 
the owner or pledgor to retain the possession thereof, 
or who, by any device or pretense of charging for 
his services or otherwise, seeks to obtain a g'. eater 
compensation than twelve per cent per annum. No 
loan for which a greater rate of interest or charge 
than is allowed by the provisions of this chapter has 
been contracted for or received wherever made, shall 
be enforced in this state, and any person in anywise 
participating therein in this state shall be subject to 
the provisions of this chapter. 

As discussed in the preceding section of this brief with 
respect to usury, the record raises a factual issue as to 
whether the transactions in question constitute a bona fide 
sale or a loan. The argument presented there applies with 
qual force to the small loan act claims. 

However, there is an additional reason why the Court 
erred in granting the plaintiffs’ motion for partial sum¬ 
mary judgment on the small loan act claims. Section 36-243, 
cited above, is part of Chapter 647 of the Connecticut Gen¬ 
eral Statutes entitled “SMALL LOANS”. That chapter 
provides for the licensing and regulation of the “Small loan 
business”. Section 36-225, the first section in the chapter, 
provides: 

Loan business to be licensed. No person, pa dner- 
ship. association or corporation shall engage in the 
business of making loans of money or credit in the 
amount or to the value of one thousand eight hundred 
dollars or less, and charge, contract for or receive a 
greater rate of interest, charge or consideration than 
twelve per cent per annum therefor, except a state 
bank and trust company, national banking associa¬ 
tion, savings bank, industrial bank, private banker, 
credit union, building or savings and loan association 
or licensed pawnbroker, unless licensed to do so by 
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tlu* hanking commission as provided in this chapter. 
(Emphasis added) 

The record is absolutely barren of any facts to support a 
conclusion that the defendant did “engage in the business 
of making loans of money or credit”. Indeed, quite the 
contrary appears from the record, (irants is engaged in 
tlu 1 business of selling a wide variety of merchandise at 
it tail and tor this purpose operates 1,1 (IS stores in 4.'! states 
including 55 stores in the State of Connecticut. Tn fiscal 
11171, (irants had gross sales of $1,374,SI 1,791. (Kelly 
Affidavit r 4. App. p. !)Sa) 

Eor these reasons, the Court erred in granting the plain¬ 
tiffs' motion for partial summary judgment on Count XII 
of the Complaint. 


V 

THE COURT ERRED IN GRANTING INJUNCTION 
RELIEF BECAUSE THE RECORD CONTAINS NO EVI¬ 
DENCE OF IRREPARABLE HARM OR LACK OF AN 
ADEQUATE REMEDY AT LAW 

Paragraph 9 of the judgment entered on April 25, 1974, 
provides: 

(9) That the defendant he and is hereby enjoined 
from collecting any further payments under out¬ 
standing coupon contracts made in Connecticut, and 
from entering hereafter into any coupon contracts in 
Connecticut on which the annual percentage rate 
exceeds twelve* per cent. 

This order is not supported by the record. Under the 
law of (Connecticut: 

when an equitable injunction is tin* specific relief 
claimed, it is incumbent upon the party seeking relief 
to allege land prove] facts showing irreparable 
damage and lack of an adequate remedy at law. 
Stacker v. Watcrburif, 154 Conn. 445. 449 (19(17) 

Counts IX. X and XII of the complaint contain no allega¬ 
tions of irreparable injury or lack of an adequate remedy 
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at law and tlu* record is absolutely barren of any evidence 
ol irreparable injury or lack ol an adeipiute remedy at law. 

Indeed, even a casual reading of the applicable statutes 
discloses a perfect remedy at law. Section :!7-S of the 
Connecticut General Statutes provides: 

Xo action shall be brought to recover principal or 
interest, or any part thereof, on any loan prohibited 
by Sections .‘57-4, .'17-4 and 37-6, or upon any cause 
arising from the negotiation of such loan. 

Section 36-243 of the Connecticut General Statutes pro¬ 
vides in relevant part. 

Xo loan for which a greater rate of interest or 
charge than is allowed by the provisions of this 
chapter has been contracted for or received, where- 
ever made, shall be enforced in this state. . . . 

Thus, if a purchaser of a coupon book believes that the 
retail installment sales contract violates either the usury 
law or the small loan act, ho can merely not pay the install¬ 
ments on the contract and if he is sued raise §§37-8 and 
36-243 as a defense to the action. 

The Court also ignored a fundamental principle of equity 
jurisprudence in granting the plaintiffs’ equitable relief 
without also requiring them to do equity. 

Wherever tin* statutes have made usurious loans and 
obligations absolutely void, if a borrower brings a 
suit in equity for the purposes of having a usurious 
bond or other security surrendered up and canceled, 
for for other equitable relief] the relief will be 
granted only upon condition that the plaintiff him¬ 
self does equity by repaying to bis creditor what is 
justly and in good faith due, that is, the amount 
actually advanced, with lawful interest unless, 
indeed, the statute has gone so far as to expressly 
prohibit the court from imposing such terms as the 
price of its relief, (bracketed material in original 
text) 

POMEROY’S EQUITY JURISPRUDENCE 
(5th ed. §391) 
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Tliis basic principle lias been recognized in Connecticut 
since 17S3. In the case of Little v. Fouler, 1 Root 94 (1783) 
the Supreme Court affirmed a decree in chancery ordering 
tlie maker of a note which had been held usurious at law to 
pay to the payee's estate the principal amount of the note 
plus legal interest. 

For these reasons, tin* Court's judgment order enjoining 
the defendant from collecting any further payments on out¬ 
standing coupon accounts made in Connecticut should be 
reversed. 


VI 

THE COURT ERRED IN HOLDING THAT NOTICE TO 
THE ABSENT MEMBERS OF THE CLASS WAS NOT 
REQUIRED. 

The Court ordered this action maintained as a class 
action under Rub* 23(b)(2) of the Fed. R. Civ. 1\ and fur¬ 
ther held that notice was not required to the absent mem¬ 
bers of the class citing this Court's decision in Fixe it v. 
Carlisle <( Jaojtoliu, 479 F.2d 1003 (2nd Cir. 1973) 
affirmed, — l .S.—, 1 >4 S.Ct. 2140, (1974). 

It is so that Fist n suggests that notice should not Ik* re¬ 
quired in cases under Rule 23(b)(2). However it is the 
defendant's position that the “injunctive relief" granted in 
this case is equivalent to an award of money damages and 
therefore that the rule applicable to Rule 25(b)(3) cases 
must be applied to this case. 

The Court granted plaintiffs' request for an injunction 
enjoining the defendant “from collecting any further pay¬ 
ments under outstanding coupon contracts made in the 
State of Connecticut. . .” However, it denied plaintiffs’ 
request for an injunction compelling the return of monies 
collected by the defendant on the same outstanding coupon 
contracts on the ground that: 

. . . plaintiffs are in reality seeking extensive class- 
wide monetary relief; whether the class refund claim 
is technically denominated a claim for equitable re- 
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li,.f or for damages, pursuit of that measure of relief 
should he accompanied hv provision ol notice as pre¬ 
scribed by Eisen III as long as that decision remains 
the law of this Circuit. (App. p. 109a) 

The defendant agrees with the Court’s reasoning in de¬ 
nying an injunction to the class compelling the return of 
monies collected. However, it would seem that the same 
reasoning applies with equal force to the request for an 
injunction enjoining collection. It is no less money dam¬ 
ages to order someone not to collect $100 than it is to 
order him to pay back $100. Either way each of the absent 
class members has $100 at risk. 

Since the relief granted to the class is essentially mone¬ 
tary relief, notice to the absent members of the class is 
required. Eisen v. Carlisle tC Jacqueliu, supra. Moreover, 
as the Court pointed out: 

... it is evident that application of the rule to this 
case would preclude maintenance of the class claims, 
Cf. Givens v. W. T. Grant Com patty. Civil No. 14.291) 
(D.Conn. 1971), vacated on other yrounds, 457 F.2d 
012 (2d Cir. 1972) (App. pp. 166a-lG7a) 

For these reasons the order of the court certifying the 
case as a class action for purposes of “injunctive relief” 
should be reversed and the case dismissed as a class action 
for these purposes. 


CONCLUSION 

For the reasons stated in Section T. the decision below 
holding that jurisdiction exists under 15 TJ.S.C. <^1040(e) 
should be reversed and the case remanded for a determina¬ 
tion as to whether there is any other basis for federal juris¬ 
diction. with instructions to dismiss the Complaint if no 
such basis is found; in the alternative, for the reasons 
stated in Sections TT, ITT. TV and V, the judgment of the 
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District Court should he reversed and further proceedings 
ordered: and. for the reasons stated in Section VI, the judg¬ 
ment of the District Court certifying a class action for pur¬ 
poses of injunctive relief sliouid he reversed with directions 
to dismiss the class action allegations of the complaint. 

Respectfully Submitted, 

William J. Euan 
J. Michael Eisner 
David A. Keif 

Attorneys for Defendant-Appellant 


Wigcix A Dana 

205 Church Street 
l\o. p.ox is:;:* 

New Haven. Connecticut 


Dated: October 24, 1074 
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ADDENDUM A 
THE COUPON PLAN 

The W. T. Grant Company is engaged in the business 
o( selling a wide variety of merchandise at retail and for 
this purpose operates 1 ,1fiS stores in 4.” states including 55 
stores in the State of Connecticut. In fiscal 1.071, Grants 
had gross sales of $1,.'174,SI 1,701. (Kelly affidavit Tf 4). 

For many years. Grants, in addition to cash sales, has 
made sales of merchandise under three time-payment plans. 
I'hese time-payment plans are designated by Grants as 
follows: 

(1) “Special Purchase Installment Plan” or “big 
ticket” account; 

(2) “Coupon lfook Installment Plan”; 

('.)) “00-Day Option Plan” (Kelly affidavit Tf 5). 

Although only the Coupon Hook Installment Plan is here 
in controversy, an understanding of both the “Special 
Purchase Installment Plan” and the “Coupon Book Install¬ 
ment Plan” will be helpful in considering the arguments 
being made by both Grants and the plaintiffs. 

I ndor Grants Special Purchase Installment Plan a cus¬ 
tomer selects one or more at tides of merchandise, and 
agrees in a retail ciedit agrement to pay for the mer¬ 
chandise in equal monthly installments over a fixed period 
of time. The fixed periods vary between a minimum and 
a maximum number of months. Over the vears the limits 
have varied between a minimum of 9 months and a maxi¬ 
mum of '17 months. A finance charge, which is called a 
“time-price differential” is determined and included as 
part of the selling price in the agreement. The monthly 
payments vary from $5 to $25 on sales from $35 to $.100, 
respectively. The customer receives an installment pay¬ 
ment card, which he mails or presents monthly, to Grants, 
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together with tlx* monthly payment. Grants records the 
receipt of the monthly payment on the card tor the cus¬ 
tomer’s records. Grants does not hill its customers under 
tin* Special Purchase Plan. Grants retains title to the 
merchandise purchased under this plan until full payment 
is made. (Kelly affidavit 117). 

Under Grants “Coupon Book Installment Plan”, which 
has been continuously in effect in Connecticut since lb4f>, 
a customer who has established a satisfactory credit rating 
is issued a book of coupons, which the customer uses when 
acquiring merchandise. Such coupons are issued in books 
of $10, $ir>, $H0, $2'), $3.'), $b0, $100, and $200 which contain 
coupons of various denominations totaling these amounts. 
Mach coupon book is numbered. At the time the coupon 
book is issued to the customer, the customer agrees in a 
retail installment sales contract to make payment for a 
specified amour* of coupons in equal monthly installments 
over a fixed period of time. Over the years, the periods 
have varied between a minimum of 4 months and a maxi¬ 
mum of 2b months. At the time of issuance of tin* coupon 
book to the customer and execution of the retail installment 
sales contract, the time-price differential is determined and 
included as part of the selling price in the agreement. This 
plan provides for monthly payments ranging between $5 
and $20 on sales between $10 and $300, respectively. Cou¬ 
pons may be exchanged by the customer for merchandise at 
any of Grants stores throughout the country, regardless 
of where such coupons are issued. The customer is pro¬ 
vided with an installment payment card, identical to that 
described above with respect to the Special Purchase 
Installment Plan, which he mails or presents monthly to 
Grants, together with the monthly payment. Grants re¬ 
cords receipt of the monthly payment on the card for the 
customer’s records. Grants does not bill its customers 
under the Coupon Book Installment Plan. Under this 
plan, Grants does not retain a security interest in either 
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the coupons or the merchandise for which coupons are 
exchanged. (Kelley affidavit f[ 8). 

For purposes of economy and convenience, Grants uses 
the same form retail installment sales contract for both 
the “Special Purchase Installment Plan" and the “Coupon 
Book Installment Plan". Under both the “Special Pur¬ 
chase Installment Plan” and the “Coupon Book Installment 
Plan”, the customer may prepay the full balance due under 
the retail installment sales contract, in which event he re¬ 
ceives a proportional refund credit of part of the time-price 
differential, as required by applicable state law. A Cus¬ 
tomer may return merchandise or unused coupons, in which 
event the amount due under the retail installment sales con¬ 
tract and the time-price differential will be appropriately 
reduced. A customer may enter into a new retail install¬ 
ment sales contract before the final installment under a 
prior agreement is due, in which event the new contract 
will incorporate the prior balance due and will include a 
new time-price differential, determined at the time of sign¬ 
ing the new agreement, with reference to the new principal 
amount. This is known as an “add-on” contract. Tn Con¬ 
necticut, tin 1 finance charge under the “Special Purchase 
Installment Plan” and the “Coupon Installment Plan” are 
exactly the same. (Kelly affidavit 9). 
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